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ABSTRACT

It has been 10 years since the introduction of GEBRd the passage of legislation to protect
employee entitlements. However it appears that eyegls are still vulnerable to phoenix

activity by companies. A 2009 report by Treasuyneates this at $600 million per annum.

This paper considers how the non-payment of empleyditiements have been dealt with over
the past decade. It briefly reviews the Act andioes issues which have arisen with the
legislation in the decade following its introductidt then considers the magnitude of employee
entitlement losses and the amounts paid by GEER®eH as looking at the limitations of the
Scheme. The paper examines various measures wdnehdeen taken to protect employee
entitlements against phoenix activity. It concludgsconsidering what might be done to improve
the likelihood of recovery of unpaid employee datitents.

| INTRODUCTION

It has been 10 years since the introduction ofrivegor initiatives designed to protect employee
entitlements in the event of corporate insolveriogCorporations Law Amendment (Employee
Entitlements) Ac2000 (Cth), which inserted Part 5.8A into tBerporations Act 200{Cth) and
amended its Part 5.7B, and the Employee Entitlésn®@apport Scheme (EESS), the forerunner
of the present General Employee Entitlements amiR#ancy Scheme (GEERS). These were
initiated after a series of notorious corporatdagses, including National Textiles, and
corporate restructures such as Steel Tank and &ipeRatricks Stevedores.

Numerous commentators at the tinpeedicted that the Part 5.8A of the legislatioruldanot
provide an avenue of redress against directorsremove assets from the reach of employees at
the time of insolvency, because of its requirentemirove a subjection intention to deprive
employees of their entitlements. These predictlmnge eventuated with no successful case
undertaken. The second initiative, however, haggranore popular: the taxpayer, via the
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! These will be noted in Part Il below.



Federal Government, has paid out close to a bitligitars in unpaid employee entitlements and
recent claims are up.

Despite the presence of the legislation and asecl of its lack of deterrent effect, so-called
‘phoenix activity’ continues. This occurs whereetssare removed from a failing company, to
avoid losing them to creditors in a liquidationdaare given or sold at an undervalue to another
company which will continue the failing companyissiness. It can also occur where a
company’s employees are transferred to anothetyemtiich lacks the capacity to meet their
claims. InMcCluskey v KaragioziSMerkel J spoke of

the controllers [who] appear to have pursued thein interests in disregard of the
entitlements and interests of their long servind yal employees by transferring the
employment of the employees, and the responsilidittheir employee entitlements, to
shell companies thereby treating those employeé&diaey were serfs, rather than free
citizens entitled to choose their own emploYer.

Employees, while technically ‘voluntary’ creditoface special difficulties from corporate
insolvency. Unlike other creditors, employees galiyedo not have the ability to diversify their
risk.> For the vast majority of employees, all of thaintan capital is invested in a single
company. In times of high unemployment, employeay be faced with a difficult decision
between unemployment and a financially unstableleyep. While senior employees can seek
added remuneration in exchange for running thes résslsociated with possible financial
instability, not all employees are in this favoueaposition, and the ones who are most likely to
need the protection of the law are also the oreest lkely to be able to negotiate for additional
compensation. They also generally lack the ahititgeek security, as a bank or substantial trade
creditor could, over the company’s as<ets.

A lack of information about the company’s finangialsition, both before and during their
contract of employment, exacerbates the difficaltaused by the inability of employees to self
protect’ Increases in the risk profile of a company afteemployment contract is negotiated are

% This will be considered further in Part |1l belowhis figure includes amounts paid as part of3pecial
Employee Entitlements Scheme for Ansett.

%[2002] FCA 1137.

* Ibid [16]. ASIC acted ‘amicus curiae’ in the agifion of the administrators to determine the amgloyer of
staff whose employment contracts had been tramsfeor another company without assets. The transfeusiness
provisions in the Part 2-8 of th&ir Work Act 2009Cth) deal with this issue. In this case, the Chettl that the
employees should be regarded as continuing in gmpat with the original employer, meaning that thesre still
creditors of that employer. This increased thearges of recovering their unpaid entitlements.

® Paul Halpern, Michael Trebilcock and Stuart Tulhban Economic Analysis of Limited Liability in Grporation
Law’ (1980) 30University of Toronto Law Journdll7 at 149.

® This may be an option for well-organised largeugmof employees. See discussion in Part VV below.

" Davis commented that ‘employees have relativélie linformation regarding their employer’s finaaktondition
and are therefore not in as good a condition toitootheir employer as are other creditors. Althiotigis rationale
does not apply to all employees, since senior mamagt will clearly be in the best position to obtaiformation
about the corporation’s financial situation, igigplicable to the vast majority of employees wieraot privy to
corporate financial information. Thus, though scem@loyees are in a better position to monitor tiwparation’s
financial state than its creditors, it is these s@mployees’ actions (as the management of theratipn) that the
creditors and shareholders are trying to monitarder to reduce managerial slack. R B Davis, ‘Bbading



also problematic. Directors and corporate managgnsengage in behaviours and strategies,
such as taking on risky projects, refinancing @rganising the corporate entity, which add to
the likelihood that employees will not recover tteil entittements® Indeed, the ability of some
creditors to protect themselves, for example, withrges over company assets or loan
covenants, increases the risk to weaker partiesoahnot negotiate such protectibfihe use of
‘quasi-securities’ such as negative pledges amhtiein of title clauses not only bolsters position
of secured lenders, but it can also obscure thgeagis true position for other creditors,
including employees.

Rank and file employees lack the ability to coristgst contractual behaviour or to bargain for
ex post readjustment of the employment contraathEumore, the vulnerability of employees is
exacerbated when a company is on the brink ofriillihe directors, representing the
company’s controlling shareholders, may seek tehethemselves or other companies in a
corporate group at the expense of creditors. Algiabmpany may restructure its operations for
legitimate business reasons, or deliberately taaedts liabilities to employees. Upon
insolvency, a company may transfer assets to gueythg employee entitlements.

The Treasury released a report at the end of 200@ee ‘Action against Fraudulent Phoenix
Activity Proposals Papéf which outlines suggestions, to be considered belomdealing with
this behaviour. While the principal impetus forstimitiative is the loss of taxation revenue,
which the 2009 Phoenix Report estimates at $600omiper annunt? the activity clearly has
the potential to deprive employees of their fullié@ments This type of behaviour is of the
very kind which Part 5.8A and the amendments to @B were intended to target, although it
should be noted that the law can be breached withewirectors depriving the employees of
their entitlements for the purpose of reviving bhesiness in another corporate form.

In June, 2010, legislation dealing with phoenix\aist passed the SenatdAccording to
Assistant Treasurer, the Hon Nick Sherry, ‘this hegislation will make it much harder for
unscrupulous operators to engage in phoenix agt@vitl stops them from cheating workers and
other business people of what they are rightfulled.™* However, this legislation only aims to
protect the Australian Taxation Office (ATO) frorhgenix activity; thus far, no legislation has
been passed to assist the protection of employgearents. In a recent example of this type of

Effects of Directors’ Statutory Wage Liability: Anteractive Corporate Governance Explanation’ (3GB2Law
and Policy403 at 412.

8 Robert Howse and Michael Trebilcock, ‘Protecting Employment Bargain’ (1993) 4hiversity of Toronto Law
Journal751 at 756.

® Judith Freedman, ‘Limited Liability: Large Compafifieory and Small Firms’ (2000) 88odern Law Revie\817
at 351.

10 Australian Government, Treasuction Against Fraudulent Phoenix Activity PropasBaper November, 2009
(hereinafter ‘2009 Phoenix Report’).

2009 Phoenix Report, above n 10, 5. The ATO hadlipusly estimated the losses at between $1 bifliwh $2.4
billion a year. See ‘Targeting tax crime: a whofegovernment approach - July 2009’, available at
http://www.ato.gov.au/corporate/content.asp?doawét/00197432. htm&page=7&H7, accesset] ddly, 2010.

12 This is acknowledged by the 2009 Phoenix Repoid, at 1.

13 Tax Laws Amendment (Transfer of Provisions) BOlD.

4 ‘New Laws Boost Fight Against Phoenix Tax Fraudedia Release dated "l dune 2010, available at:
http://assistant.treasurer.gov.au/DisplayDocs.adpe?pressreleases/2010/133.htm&pagelD=003&min=nys
=&DocType=Q accessed 14July, 2010.




behaviour, where employees are owed approximagatilon in entitlements, the Australian
Workers Union and the Australian Manufacturing WasskUnion on behalf of employees of
Forgecast Australia are bypassing the Corpora#asnd instead are seeking to take action
against the director of the company under the Wairk Act!® The Gillard Government has
pledged as part of its ‘Fair Entitlements Guararieéake action against phoenix activity in
order to help employees of insolvent companies-eRretion promises indicate that the
Government plans to extend ASIC’s powers to plattewbled company into liquidation, to
allow better access to GEERS, and to introducsliipn to make directors personally liable for
the debts of companies which have ‘deceptivelylsirmmames to the failed businesses they have
previously run. As yet, no bill has been produte@ihe 2009 Phoenix Report and the
Government’s subsequent promises demonstrateththasue of loss of employee entitlements,
at least in the context of phoenix activity, rensaenpressing oné.

This paper considers how the non-payment of empleygitiements, both within and outside of
the context of phoenix activity, have been deathwn the period since the passage of the
legislation. Part Il briefly reviews théorporations Law Amendment (Employee Entitlements)
Actand outlines issues which have arisen with thislgpn in the decade following its
introduction. Part Il considers the magnitude wipdoyee entitlement losses and the amounts
paid by GEERS and its predecessor, as well asrigaki the limitations of the Scheme. Part IV
examines various measures, apart from those desgus$arts 1l and Ill, which have been taken
to deter phoenix activity and to protect employegtiements. In light of the growing cost of
GEERS to the taxpayer and of the apparent failtiteeoemployee entitlements protection laws,
Part V then considers what might be done to imptbedikelihood of recovery of unpaid
employee entitlements. Part VI concludes.

[l — THE CORPORATIONSLAW AMENDMENT (EMPLOYEE ENTITLEMENTS) ACT 2000

This part briefly reviews the motivations for tmgroduction of the Act, its terms and the outcry
at the time of its introduction. Prior to the pagsaf the legislation, employees already enjoyed

15 ‘New Laws Used to Get Entitlements’, The Age neays, page 2, 22June, 2010. Ben Schneiders reported that
these unions had taken action in the Federal Gaainst lan Beynon, the former owner of Forgecasttialia, a
Mitcham metal forging business. The unions alldge 57 workers had not been paid entitlements dtiestm after
the company failed in November, 2009. Creditor fimgetinutes from January, 2010 showed that Mr Beywas
trying to buy back assets of Forgecast.

® The Unions’ case is that Forgecast contravendddtsstrial agreements with the AWU and the AMWuddadhat
Mr Beynon was a person involved in that contrawmntinder s 550 of theair Work Act 2009 Cth). Involvement
under s550(2) requires a substantial degree ofbility. Professor Andrew Stewart commented in ‘Neaws’,
above n 15, that ‘The unions are going to hawestablish that this was somehow deliberately brbagbut'.

Y The Government announced ori"Movember, 2010 that it would implement a schermeliring more generous
payments under GEERS, commencifiglanuary, 2011.

18 Even outside of the phoenix context, the issuenpiid employee entitiements is a serious onédrmpast two
years there have been a number of corporate celidpsolving the loss of thousands of jobs andiom#i of dollars
of entitlements, from companies such as ACL Bearigollo Engineering, Drivetrain Systems Interoal,
Hardwood Resources, Jaido, Metaltec, Paragon Rgirdind Village Green Environmental Solutions.



a range of priorities in the event of a winding'@jhe Corporations Acprovides priority for
wages and superannuation contributions of emplgifdeave entitlements and retrenchment
payment$" with limits applicable to directors and their spes?? Employees also have a degree
of priority when the company is in receiversHipr subject to other controllershipHowever,
secured creditors holding fixed charges may enftireg rights irrespective of the claims of
employees, and the expenses of the winding uptaksopriority over employee claims.

Some of the motivation for the new legislation tengleaned from the Explanatory
Memorandum which precededtThe clearly stated object of s 596AB was ‘to détermisuse
of company structures and of other schemes to dteiggayment of amounts to employees that
they are entitled to prove for on liquidation oéithemployer?® A series of corporate failures,
resulting in lost employee entitlements, played i the passage of the legislatioh.
Corporate restructures such as that of Steel TadkPge and of Patrick’s Stevedores, which
saw a restructure to facilitate the sacking of veadie workers and their replacement with non-

union employee®® are likely to have also been instrumeftal.

The legislation inserted Part 5.8A into tBerporations Actand also amended Part 5.7B of that
Act. It provides two avenues for recovery of emgleentitiements. The first is s 596AB(1),
which states that

¥ For a discussion of the public policy aspectsiaihg employees these priorities, see Jennifer ik
‘Improving Outcomes for Creditors: Balancing Eféacy with Creditor Protection’ (2008) 18solvency Law
Journal 84, 87.

2 Corporations Acs 556(1)(e).

L Corporations Acss 556(1)(g) and (h) respectively.

22 Corporations Acs 556(1A) refers to excludes employees, whictefingd in s 556(2) of that Act.

% This priority over floating charges is now a mataedg default provision under a deed of companyrageanent in
a voluntary administration, unless expressly ex@tli€orporations Acts433(3).

24 Corporations Acts 433(3)(c), pt 5.2. This section only applierenthe receiver is appointed to act on behalf of
holders of debentures that are secured by a fipatiarge, not a fixed chargéorporations Ack 433(2). See also s
558 and 561.

% Explanatory Memorandum, Corporations Law AmendngEntployee Entitlements) Bill 2000, available at:
http://www.austlii.edu.au/au/legis/cth/bill_em/ds¥00527/memo1l.htmaccessed 14July 2010.

% |bid [18].The Explanatory Memorandum acknowleddfeat: ‘The inclusion of uncommercial transactionsi
588G(1A) has implications for the protection of doyee entitlements, the prosecution of directov®ived in
“phoenix” activity and recovery actions by liquides for the benefit of creditors generally.” Expdaory
Memorandum, Corporations Law Amendment (EmployetlEments) Bill 2000 (Cth) [10].

" Campo noted that ‘[tjhe Woodlawn mine left 160 kess owed $6 million, the Cobar mine left 270 waskeith
$6 million in unpaid entitlements, the Sizzler chaf restaurants left 2000 primarily casual and pare workers
with $2 million in unpaid entitlements, Exicom léf 680 workers $17 million out of pocket, Braybko
Manufacturing left 70 workers owed $1.3 million,71Bockhampton and Yeppoon nurses were left with $1.
million owing ...” R Campo, ‘The Protection of Empley Entitlements in the Event of Employer Insolvency
Australian Initiatives in the Light of Internationglodels’ (2000) 13Australian Journal of Labour Law at 8.Riley
notes the pivotal role played by the collapse diidvel Textiles in the passage of the legislatibRiley,
‘Protection for Employee Entitlements: A Legal Restive’ (2003) 29(1) Australian Bulletin of LaboBit, 37; J
Riley, Lessons from Ansett: Locating the Employééaice in Corporate Enterprise’ (2002) 27 AltermatLaw
Journal 112, 112.

2 Maritime Union of Australia v Patrick Stevedores Ne'ty Ltd(1998) 27 ACSR 497.

9 See J Riley, ‘Protection for Employee Entitlementsove n 27, 34; HJ Glasbeek, ‘The MUA Affair: TRele of
Law vs the Rule of Law’ (1998) 9 Economic and LabBelations Review 188; J-C Tham, ‘The MUA Cases’
(1999) Monash University Law Review 181; P Spent&zenes from a Wharf: Containing the Morality of
Corporate Law’ in F Macmillan (edhternational Corporate Law: VolumeHart, 2000, 37




A person must not enter into a relevant agreemeatti@nsaction with the intention of,
or with intentions that include the intention of:
(a) preventing the recovery of the entitlementsraployees of a company; or
(b) significantly reducing the amount of the emtitlents of employees of a
company that can be recovered.

A new offence was created to penalise employeraging in this behaviour® with a penalty
including a maximum term of imprisonment of 10 yea&@enator Cooney noted that it was a
‘heavy penalty and shows the significance thatased on this by the governmefrit’.
Compensation may also be payable in action takehdgompany’s liquidatdt or by the
employees with the consent of the liquidatbr.

Many of the features of the legislation indicate thitended breadth of its coverage, and that both
overt and disguised behaviour would be targeted. ¥pe of transaction may give rise to a

claim, and the employer company does not need togzety to the transactichEven

transactions ordered by the court may be covéredflecting the fact that a court may

unwittingly have made an order unaware of the sundong circumstances. The Part is not

limited to entitlements due to employees but exsealdo to amounts due to their depend&hts.

In addition, the Part applies to a series of raiewgreements or transactiosyhich are

defined broadly®

However, the Part has a number of major drawbddks.most prominent is the section’s
requirement of proof of a subjective intention ba part of the directors to prevent or
significantly reduce the recovery of employee éatients, and as a likely result, there have been
no prosecutions under this sectfSDirectors may cloak their actions behind a purgmbrt
corporate restructure and a court is unable toyagplobjective assessment of their actions. Hill
noted that the significant problems for employeegroving that directors are acting with the
requisite intention under these provisions ‘inevliydimit [their] scope and effectiveness as a
protective mechanism for employe&%The onus of proof is on the party alleging thenimal

30 Corporations Acs 596AB.

*! Hansard, Senator Barney Cooney (Victoria), Seima@ommittee, 18 May, 2000, 14, 399-40.

32 Corporations Acs 596AC. Any amount recovered by the liquidatas peority under sub-ss 556(1)(e) to (h) and
is regarded as a preferential debt owed to emptoyee

% Corporations Act s 596AF. In the absence of ligtod consent, employees can also seek the rightetavith
leave of the court under s 596AH of the Corporatiéut, pursuant to provisions similar to those fdiumthe
insolvent trading legislation: s 588T.

34 Corporations Act 596AB(2)(a).

% Corporations Act 596AB(2)(b).

% Corporations Act 596AA(2) and (5).

37 Corporations Act 596AB(3)(b).

38 Corporations Act 9.

39 A claim by an employee for compensation under it was unsuccessful on the basis that she heatigl
recovered her entitlements through the settlemieatctaim bought under thé&/orkplace Relations AcThere was
no hearing of the merits of the Part 5.8A c&daximova v Goodifi?z010] VSC 84.

“9J Hill, ‘Corporate Governance and the Role ofneployee’ in P Gollan and G Patmore (ed&rtnership at
Work 110 at 119; see further C Symes, ‘A New Statuldirgctors’ Duty for Australia — A “Duty” to be Caerned
about Employee Entitlements in the Insolvent Coafion’ (2003) 12nternational Insolvency RevietB3 at 144-5;
D Noakes, ‘Corporate Groups and the Duties of Dinesc Protecting the Employee or the Insolvent Epei?’
(2001) 29Australian Business Law Revidi4 at 131-2. See further See J Riley, ‘BargaifimgSecurity: Lessons



offence, which must be proved beyond reasonabletd®ecovery of compensation by the
liquidator requires the company to be in liquidaffbwhich leaves employees who have not
been paid their full entittements under a Deed oi@any Arrangement without a remedy,
should the requirements of the section otherwissaliisfied.

The second manner in which employee entitlemertpatected by the amending legislation is
by the amendment of the uncommercial transactiomigions*? It adds a category of ‘deemed
debts’ to the insolvent trading provisiofisThe effect of this amendment is to give the licu

the ability to recover from directors the valueastets deliberately dispersed by directors. This
provision therefore covers asset transfers whideademployee claims, but has the advantage of
not requiring proof , as Part 5.8A does, of an adttent to prevent or significantly reduce
recovery of employee entitlemerifs.

The stated aim of the amendments to Part 5.7B evesget phoenix activity and to ‘ensure that
directors do not use asset stripping techniquasaad paying employees their proper
entitlements*® However, the law does not always ensure that ire@re held personally liable
in these circumstances, because it only operatesenghtransaction results in insolvency or
occurs during insolvenc¥. Therefore, a director who strips the company opleyee

entitlement funds by entering into an uncommercaisaction prior to insolvency will avoid
liability under s 588G of th€orporations ActA later suggestioH that the requirement for
insolvency be removed or replaced with a rebuttpldsumption of insolvency was rejected by
the Governmerit®

for Employees from the World of Corporate Finan@902) 4The Journal of Industrial Relatior®1; K Davis and
G Burrows, ‘Protecting Employee Entitlements’ (2D38 Australian Economic Revie®3; C Hammond,
‘Insolvent Companies and Employees: The Governmaéftar 2000 Solutions’ (2000)I8solvency Law Journal
86; | Bickerdyke, R Lattimore and A Madge, ‘Safegisafor Workers Entitlements’ (2001)/yendal55; Campo,
above n 27.

L Corporations Act 596AC(1)(b).

*2Under s 588FB(1) of th€orporations Act‘A transaction of a company is an uncommercihsaction of the
company if, and only if, it may be expected tha¢asonable person in the company’s circumstancetvwot have
entered into the transaction, having regard to:

(a) the benefits to the company of entering inttthnsaction;

(b) the detriment to the company of entering it® transaction;

(c) the respective benefits to other parties tadesaction of entering into it; and

(d) any other relevant matter.

“3 Corporations Act 588G

4 See D Morrison, ‘The Addition of Uncommercial Tsactions to s588G and its Implications for Phoenix
Activities’ (2002) 10Insolvency Law Journ#229.

> The then Federal Minister for Financial Serviced Regulation, the Hon Joe Hockey, in ‘More Pratecfor
Workers' Entitlements’ (Press Release, 28 JuneQR00

“5 See also Morrison, above n 44, 231.

*" The Parliamentary Joint Committee on Corporatm Financial Services, Parliament of Australlarporate
Insolvency Laws: A Stocktak2004), (hereinafter referred to as the 2004 SadekReport), Labor Members
Minority Report recommendation 7, 244.

*®Government Response to the Report of the Parliaangdbint Committee on Corporations and Financili8es,
Corporate Insolvency Laws: A Stocktakeereinafter Government Response), RecommendaBipavailable at :
http://www.aph.gov.au/senate/committee/corporatiotie/completed_inguiries/2002-
04/ail/gov_response/gov_response, gaicessed 14July, 2010.




Commentators were immediately unhappy with botleetspof the new legislation. Describing
the expansion of director liability for insolvemadling to include entering into uncommercial
transactions as ‘over zealod&Noakes considered the amendments ‘unlikely toitherean
effective deterrent or a practical avenue to receweployee entitlements. ... the amendments
over-reach in areas where they are not requirgdailuo provide a remedy in situations where
they would be appropriaté”He believed that ‘the new provisions will sanctiirectors in
situations where it is inappropriate and will inlienuine entrepreneurial activity?.

Even before the passage of the legislation, nunsesbjections were made to the Parliamentary
Joint Statutory Committee on Corporations and Seesiwhich considered tHéorporations

Law Amendment (Employee Entitlements) ZID0>? One submission noted that the provisions
would be a ‘toothless tiger’, that will be ‘so hdaodprove that no one will be effectively
prosecuted.®® Tellingly, the Australian Institute of CompanyrBitors submitted that it had no
objection to s 596AB? Despite the volume of protests against the praptesgislation, the
Committee recommended that the law be paSsetthe basis that its provisions were
appropriate and timeRf. Four years later, the report of the Parliameniaigt Committee on
Corporations and Financial Services, entitled ‘@oape Insolvency Laws: A Stocktake’
reconsidered those earlier submissiditsthe light of its findings on continuing phoenix
activity.”® It recommended further review of the Act and thesideration of possible reforms to
deter this kind of behavioGf.However, this call was not taken up in the 20@bivency reform
legislation®®

[ll — THE GENERAL EMPLOYEE ENTITLEMENTS AND REDUNDANCY SCHEME
This Part now turns to consider GEERS. It is a &gep-funded scheme introduced as a safety

net to recompense employees at least in part &r libst wages and unpaid entitlements, such as
annual leave, long service leave, and redundahawahces. It operates when the company has

9D Noakes, ‘The Recovery of Employee Entitlementtisolvency’ in lan Ramsay (ed}pmpany Directors’
EIT()iabiIity for Insolvent Tradingd2000) 129 at 129.

Ibid.
*! Noakes, ‘Recovery’, above n 49 at 139.
*2 parliamentary Joint Statutory Committee on Corpona and Securities, Parliament of AustraReport on the
Corporations Law Amendment (Employee EntitlemeBits 000, chapter 3, available at
http://www.aph.gov.au/senate/committee/corporatictie/completed_inquiries/1999-
02/employee/report/report.pdfccessed f4July, 2010.
%3 |bid [3.25].
> Ibid [3.33]. It also had no objection to s 596Akid [3.46]. It did, however, strongly object tcetmendment of
s588G, described above.
% |bid [4.44]
%% |bid [4.43]
> Stocktake Report, above n 47, [10.58] — [10.59].
*8 The 2004 Stocktake Report noted the structuringusfnesses to circumvent potential liability: ‘Fo@mple,
under one form a management company will own tsetasand equipment used to run the business whédparate
phoenix company will operate the business and eyrtple workers but have no assets. When the pha@emdpany
accumulates debts and goes into liquidation assetle@ss company, the management company contintrasle.
Another form involved a management company, a salegpany and a labour hire company.’ Ibid [10.65].
%9 |bid [10.67].
%0 Corporations Amendment (Insolvency) 2607 Cth).




become insolvent and there are insufficient fundslable in the company to pay these
entitlements. The Part also looks at the amountsgal recovered by GEERS as well as some
of the limitations of the Scheme. Its predecesda Employee Entitlements Support Scheme
(EESS), applied to employees who were terminatedtdinsolvency betweeri' Danuary 2000
and 11" September, 2001. The EESS was designed so tieafethd state governments would
share the costs of the schefhé contrast, GEERS is fully funded by the fedgmaernment.

GEERS is available to those whose employment wasintiated due to insolvency on or after

12" September, 2001. Its availability is not limitedthose whose employers have deliberately
put company assets beyond the reach of employeéshas its growth is not a de facto measure
of the increase in phoenix or illegal activity.

The magnitude of the problem of insolvent busingess® lost employee entitlements is
considerable, although it is hard to get relialdgistics on its true extent. The Productivity
Commission estimates that between 55,000 and 6b(¢ilesses cease to operate each®jear.
ASIC statistics show about 9,500 companies goitmsome form of external administration in
2009°%% The Government Response to the Stocktake Rejagmiead in 2005 that [s]ince the
introduction of the first federal employee entitlemis scheme in January 2000, over 52,000
Australian workers have received in excess of $&4kon in assistance for their entitlements
lost due to the insolvency of their employ&rHowever, it is likely that this figure includeseth
amounts paid to beneficiaries of the Special Emgrdyntitiements Scheme for Ansett
(SEESA)®® Nonetheless, annual reports from DES¥Bnd DEEWR’ since 2005 would suggest
at least an additional $300 million has been paidesthat time under GEER&The level of
benefits have also increased considerably since.200

®1 |t adopted the recommendations of the Commonweél&ustralia Ministerial Discussion Paper, ‘Thefrction
of Employee Entitlements in the Event of Employesdlvency’ (1999). Its purpose was to providefatganet for
employees who lose their jobs due to the insolvaridiieir employers. The EESS scheme involved a 50%
contribution from the states collectively, but saggdrom the states was not forthcoming.

%2 This was reported in the Explanatory MemorandurhéCorporations Amendment (Insolvency) Bill 2q@h)
at [3.13].

83 Statistics are available at
http://www.asic.gov.au/asic/asic.nsf/byheadline@@ifisolvency+statistics?openDocumeatcessed 4July,
2010.

% Government Response, above n 48, recommendation 42

5 Whelan and Zwier estimate the amount paid by GEERSEESS as $182,555,000 as &t Btne 2004, with an
additional $341,310,000 paid under the SEESA: &Mfhand L Zwier, ‘Employee entitlements and coaper
insolvency and reconstruction’, available at: Hfgaisr.law.unimelb.edu.au/research-
papers/Protection%200f%20employee%20entitlements$20_1.pdf accessed 2July, 2010.

% The Department of Employment and Workplace Retatid his was the name of the department until kbetien
of the Rudd Government at the end of 2007.

" The Department of Education , Employment and \Wplaide Relations

% The 2008/9 report shows $99,756,911 paid; the /B0@port shows $60,779,791; the 2006/7 report show
$72,972,489; the 2005/6 report shows $49,242 ,5@@rés for 2009/10 are not yet available. Reparsazailable
at: http://www.deewr.gov.au/Department/Publicati®asies/CorporatePublications.asagcessed 21July, 2010.
% A range of enhancements to GEERS through the Zq@Sational Arrangements, which took effect froth 1
November, 2005, are noted in the Explanatory Menauen to theCorporations Amendment (Insolvency) Bill 2007
(Cth) at [3.7]. In addition, the amount of unpagdiundancy pay available under GEERS been doulded dight
weeks to a maximum of 16 weeks as of th& 22gust, 2006. Ibid [3.9].




10

The claims upon GEERS continue to grow. In Jund2DEEWR told the Senate Employment,
Education and Workplace Relations Committee thiaad received 15,622 claims between 1
July 2009 and 30 April 2010, with an average amatirtssistance of $9,926.57. DEEWR
deputy secretary John Kovacic said there had bddi7% increase in the demand for GEERS in
the first six months of the 2009-10 financial yeahnjch he said ‘was not surprising, given the
global financial crisis’. This follows an $88 mdlh increase in the allocation to GEERS in the
May 2010 budget, taking the total figure to $17@ition. In 2009-2010, the original allocation
of $82.8 million was increased by the then MinigeerDEEWR, the Hon Julia Gillard, by a
further $70 million, through the additional estiemproces’ It should be noted that there are
recovery mechanisms for the payments it makes.iByevof s 560, the Scheme is subrogated to
the rights of the employee under s 556, so itsdstamthe employees’ place in claiming their
share in the employer company’s liquidation. Hogrewa significant proportion of the employee
entittements paid by GEERS is not subsequentlyveea from the insolvent employér.

GEERS is clearly playing an important role in prbag a safety net for employees who have not
been paid their entittements by an insolvent cong@and without question has proven to be a
more successful initiative than the employee @mi#nts legislation passed in 2000. However,
the scheme has its own limitations.

Not all losses are recoverable due to the annyef’and certain ‘workers’ are not covered by
the Schemé&® The Scheme is also not legislated by statuteistrather a decision of Executive
government, which can be withdrawn at any tith€here is a statutory right for GEERS to
claim against directors on behalf of employees usd96AA(5)’° but not surprisingly, there is
no record of a successful claim by GEERS undersicsion. With an almost impossible task in
proving the subjective intention to deprive creditof their entittements, GEERS is no better
placed than a company’s liquidator to pursue emaectors.

® This amount was subsequently further revised @& million, according to DEEWR Budget Statemepésje
130, Program 5.1 expenses.

" For example, in 2008/9, $8,790,000 was recovene?007/8, $16,787,789 was recovered.

2 The maximum annual wage limit for 2010/2011 is$800. An augmented GEERS was introduced fréfm 1
January, 2011 and now allows employees of insolgentpanies to claim up to four week’s severancefpagach
year of service, calculated on annual wages 00.§108,300.

3 GEERS Operational Arrangements, 15 December, 3008, 7(c), available at:
http://www.deewr.gov.au/WorkplaceRelations/ProgréddngployeeEntitlements/ GEERS/Common/Pages/Operation
alArrangements.aspx, accessed 2dly 2010. These are contractors, subcontractoagents, or those employed by
a partnership where not all partners are subjetttednsolvency.

" Ibid para 5(c). The Operational Arrangements stee‘While these OAs set out the general poliagis for the
administration of GEERS, any Advance is made witlemy legal obligation on the part of the Commonitiet

do so.” The Labor Party promised prior to the 2@lgttion as part of its ‘Fair Entitlements Guarahte enshrine
GEERS in legislation.

Section 596AA(5) If an entitlement of an employée@ company is owed to a person other than thdamee,

this Part applies to the entitlement as if a refeegto the employee included a reference to thgopeio whom the
entitlement is owed.
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Moreover, from I November 2005, the GEERS Operational Arrangem®héve affected the
rights of employees whose insolvent employer wettt voluntary administration and became
subject to a Deed of Company Arrangement (DOCA)o be entitled to claim, the company
must subsequently go into liquidation, and the eygé will only receive payments under
GEERS if the DOCA specifies the same prioritiesgayment as Part 5.6 of tlm®rporations
Act.”® To deal with this obstacle, ti@orporations Amendment (Insolvency) 2607 Cth)
inserted s444DA into th€orporations Actequiring the DOCA to preserve the s 556 pricsitie
unless the employees agree otheriiddowever, this does not deal with the employees of
companies which enter voluntary administration aithsubsequently going into liquidation and
who do not receive their full entittements undex BIOCA. Paradoxically, the requirement of
liquidation may work against employee interestrneure timely access to GEERS, employees
as creditors may vote against a resolution to plaeeompany into VA, yet VA may have
allowed the business to be saved and those woikéave kept their jobs. VA may also have
resulted in a better return to all creditors, ohthe stated aims of VA, so other losers from the
requirement of liquidation to access GEERS areaursd creditors and of course taxpayers.

More strikingly, it does not deal with those emmeg whose companies are placed into
receivership by a secured creditor, or where @minpanies remain in limbo because there are
insufficient funds left in the company to justityet costs of a liquidation. To resolve the former
situation, in May 2010 the Construction, Foresifyning and Energy Union (CFMEU)
successfully applied for the appointment of a lidgor to wind up Hardwood Resources, a
sawmilling company which owed more than $500,008rployee entitlement§.In 2009 the
company had sacked its workforce and gone intavership; no payment of accrued
entitlements had been forthcoming and no liquicatiad been commenced by other creditors.

Similarly, where no liquidation had yet been initid, ASIC was successful in applying for the
liquidation of On Ground Logistics Pty Ltd in 206 the sake of its unsecured creditors,
including its employee¥: Recently, the Fair Work Ombudsman made a simjialieation in

the Victorian Supreme Court to force clothing mawatdirer Jaido Pty Ltd into liquidation so that

% In Commonwealth of Australia v Rocklea Spinning Mitig Ltd (Receivers and Managers Appointed) (Sulject
a Deed of Company Arrangement) with corrigefi2id05] FCA 902 (1 July 2005),paras 3 and 16, idest
Finkelstein held that as GEERS was not constitbtestatute but by an act of executive governméetrights of
subrogation of the Commonwealth under s 560 dicerte#nd to situations where a Deed of Company Ayearent
had been executed. As a result, the Governmemedlthe Operational Arrangements to exclude forfexternal
administration other than liquidation. Subrogatédiows the Government to stand in the positiorhefémployees
in claiming payment as priority creditors under&55

" A deed of company arrangement is executed unde5EBA of the Corporations Act. It records thediing
compromise of creditor claims, which has been ajtegpursuant to s439C, by creditors at a meetatigd for
that purpose.

8 GEERS Operational Arrangements, 1 November, 208&graphs 8(g)(vii) and 16(f)(i). These provisiapply
is the DOCA preceded the liquidation by 12 monthiess. The same restriction applies in later vaisiof the
Operational Arrangements.

" This amendment was discussed by the Explanatorgdviendum to th€orporations Amendment (Insolvency)
Bill 2007 (Cth) at [3.42] to [3.43].

8 See http://www.cfmeuffpd.org.au/news/3738.htatcessed 15iuly, 2010.

8 See http://www.asic.gov.au/asic/asic.nsf/lbyheadlin-
118+ASIC+takes+steps+to+protect+employee+entitlésfapenDocumenaccessed 15July, 2010.
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its employees could access GEERSlowever, where there is a dispute as to the proper
employer within a corporate group, as in the cdsdloo Financial Group Limited, GEERS
may defer dealing with the claim and employeedeftdo await the decision of the codFt.

Another avenue of relief for employees of such canigs is the exercise of Ministerial
discretion. In the instance of Drivetrain Systdnternational, the then Minister for
Employment & Workplace Relations, the Hon Julid#@d, decided to use her discretion to
ensure that workers would be entitled to accessREE Bfter the appointment of an
administrator and receiv&t Even where a liquidator is appointed, they mayebectant to
pursue actions relating to phoenix activity becabsg fear being personally liable for court
costs if the company’s property is insufficienpy them. In an apparent attempt to overcome
this reluctance, in November 2006 GEERS introdwredctive Creditor Pilot prografit.In
announcing this, DEW®said:

Through GEERS, the Commonwealth is one of the &rgeority creditors in Australian
insolvencies pursuant to s 560 of therporations Act 2001During 2006-07, the
department commenced a $10 million two-year pitater which funding may be
provided to insolvency practitioners to allow thempursue causes of action which may
result in more funds becoming available to creditorcluding the Commonwealth, in
matters where an advance has been made under GEBER@ssistance will allow
insolvency practitioners to pursue causes of astibich may not otherwise be pursued
such as insolvency trading, unfair preference paysend uncommercial transactiéhs.
The extension of the GEERS recovery process wilha@ deterrent to corporate
misbehaviour and provide or increased recoveriésacCommonwealth.

In 2006-2007 around 80 matters were received fosideration and a number of which
are being funded and relate to contract claimslwest trading, receiver obligations and
avoidable transactions.

However, in 2007-08, the Active Creditor Pilot whscontinued pending a full review of the
pilot's outcomed?®

8 See Media Release, "1 duly 2010, available at https:/www.fwo.gov.au/Nsedentre/2010/Pages/20100714-
Jaido.aspxaccessed 5iuly, 2010.
8 In this case, Allco Financial Group was put intvénistration in November, 2008 and receivers vegngointed.
It denied being the employers of staff owed $5millin unpaid entitlements. The receivers, Ferriedgton,
argued that the Allco staff were actually employgda service company, AFG, and not the parentyerithis
argument was rejected by the Federal Court: Gotliattie matter of AFG Pty Limited (Receivers andrdgers
appointed) (in lig) v Davey [2010] FCA 1163 (28 Glotr 2010).
8 See http://www.deewr.gov.au/Ministers/Gillard/MefiReleases/Pages/Article_090310_ 172021 ,asmessed
15" July, 2010.
:z Department of Employment and Workplace Relatidmsual Report2006-2007, vol 1, 234.

Ibid.
8t is interesting to note that the recovery of éogpe entitlements under Part 5.8A is not even roeetl here,
although the amendments to Part 5.7B are, viagfegence to uncommercial transactions.
8 The Department of Employment and Workplace Retatidnnual Report2007-2008, Output 2.2.3, states that in
2006-2007, seven cases were approved for fundidgpae was finalised.
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IV OTHER MEASURES TOPROTECTEMPLOYEE ENTITLEMENTS

GEERS and th€orporations Law Amendment (Employee EntitlemektsP000do not tell the
whole story about the protection of employee emtignts in the past decade. A variety of other
measures have been taken to deal with the phoemypany problem and indirectly, therefore, to
protect employee entitlements. These will be disedsn this Part.

One such avenue has been the use of the diredtaiss provisions. Providing for employee
entitlements is not precluded Byrke v Daily News Ltef as it is not a breach of directors’
duties to pay creditors of any kind what they agally entitled to, or to make sensible
provisions for such payments. MoreoWarkedoes not limit the application of directors’
statutory duty under s182 of t@mrporations Acto avoid improperly causing detriment to the
company or a benefit to themselves. Phoenix agfiwihere assets are removed from employee
entitlement claims, is clearly a breach of thisydartd thus is actionable by a liquidator for the
benefit of all creditors including priority emplogereditors. There is also possible support for
the protection of employee entitlemefitthrough breach of the much debated duty to taice in
account the interests of creditors when the compaays insolvency?

In 2004, ASIC prosecuted a blatant and deliberase evhere the director transferred assets from
the company into his own name, which had the regudepriving the employees of their
entitlements. It was not brought under s596AB 588FB, but rather as a breach of s 184(2) of
the Corporations Act? This prohibits a director from using his posittdishonestly (a) with the
intention of directly or indirectly gaining an aditage for themselves, or someone else, or
causing detriment to the corporation.” CompanyaoeTimothy Wilks was found guilty on two
counts, for transferring sums of money to himsetf &o another company he controlled, in the
guise of management fe®s.

Similarly, in ASIC v Somerville & Or&* the New South Wales Supreme Court found eight
directors to have acted in breach of sections )81@11(2) and 181(3) of th@orporations Act

by engaging in illegal phoenix activity. Their solor, Mr Timothy Somerville, also contravened
s 79 of the Corporations Att,as he aided and abetted the directors in theiches.
Prosecutions such as these call into question bdvatfit there is in having s 596AB. This
section will be discussed further in the next Part.

8911962] Ch 927. The case stands for the propositiahdirectors may not do something beyond tregjal

requirements for employees, if doing so is notm best interests of the company.

*See C Symes, ‘A New Statutory Directors’ Duty farsiralia’, above n 40, 137.

°L This arguably arose Walker v Wimborn¢1976) 137 CLR 1 and is supported cases incluRiing v Sutton
(1980) 5 ACLR 546 andinsela v Russell Kinsela Pty Ltd (in lig)986) 4 NSWLR 722Grove v Flave(1986) 43
SASR 410 rejected the proposition that there waéista owed by directors to protect the interestsreflitors, but
found that a director who acts to the detrimertreflitors, knowing that ‘the company faces a riskquidation ...
which is a real and not a remote risk’ is actimggroperly’ in breach of a statutory directors’ dufyt 420, 421.

°2 This is the criminal offence which correspondshvitte s182 duty.

9 See http://www.camac.gov.au/asic/asic.nsf/byhaai-
025+Former+Victorian+director+found-+quilty?OpenDownt&Click=, accessed 15July, 2010.

%4 [2009] NSWSC 934. Mr Somerville is appealing tiéision.

% This section allows proceedings against persorsvad in a contravention of the Act.
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Two major administrative schemes have begun towlialthe protection of unsecured creditors,
which should be of advantage to employees seekigig tinpaid entitlements. The first is the
introduction in 2003 of the National Insolvent Twagl Program, an initiative of ASIC’s National
Insolvency Coordination Untf Its aim is to ensure compliance with directorstydef care and
duty to prevent insolvent tradifgBy aiming to make directors of suspect companiesra of
their financial position and to encourage themeteksthe advice of an insolvency professional, it
aims to decrease phoenix activity and losses adements. Identifying financial difficulties
early has led to ‘many positive “turnaround” outasif® according to then Chairman of ASIC,
Mr Jeffrgegy Lucy. Limited statistics as to the sugsef this scheme are available from the ASIC
website”

The second is the introduction of the Assetless iitration Fund (AAF)-*°a fund provided
by the Government to finance insolvency practitrsna their work on behalf of companies
without assets. It was a recommendation of the Zi64dktake Reporf* because, as Duns
noted, ‘[clompanies in liquidation that have noads®ffer little appeal as clients. Assetless
companies are accordingly likely to bypass ligtimaand simply be deregistered?leaving
the deeds of errant directors undetected and ueputsd. In a speech in 2005 discussing the
Government’s allocation of $23 million over fourays to establish the fund, Mr Lucy said:

as well as establishing the fund, ASIC will usditidnal funding provided in the reform
package to establish an enforcement program taggetisconduct by the officers of
assetless companies. This program will focus equdilifying directors of assetless
companies who are involved in repeat phoenix agtand that deliberately incur debt
knowing that creditors will not be paid. This adiy is not only offensive, it frequently
materially impacts the lives of Australians whe arther employees of these businesses
or suppliers of services or products to them. fiitrencial and emotional costs to these
groups of Australians is higt>

% The NICU and the Liquidator Compliance Unit (LChw form part of the National Audit and Insolver@youp
g\lAIG), part of the Office of the Chief Accountanithin ASIC.

See
http://www.asic.gov.au/asic/asic.nsf/byheadline/8%I27s+National+Insolvent+Trading+Program?openDocume
accessed 15July, 2010.

% See ‘ASIC — Focusing on Insolvency’ Address toNtaional Conference of the Insolvency Practitisner
Association of Australia, Adelaide, October, 200&itable at
http://www.asic.gov.au/asic/pdflib.nsf/LookupByRilame/ipaa speech 131005.pdf/$file/ipaa_speech 533D
accessed 15July, 2010.

% See for example the statistics from 2007:
http://www.asic.gov.au/asic/asic.nsf/byheadlinedlmency+update+November+20072openDocumactessed 15
July, 2010.

190 gee http://www.asic.gov.au/asic/asic.nsf/byheadfissetless+Administration+Fund?openDocumaotessed
15" July, 2010.

101 stocktake Report, above n 47, RecommendatiofZ8)]. The Stocktake Report found assetless
administrations ‘one if the more difficult, longatiing and important issues that it had to consjdleid [7.41].

192 3 Duns, ‘Deterring Officer Misconduct: the Impaéthe Proposed Insolvency Reforms on Company €xic
(2007) 15Insolvency Law Journdl73, 176.

193 5ee Lucy speech, above n 98, 2
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In 2007, the Fund allocated $1.95 million to ingwluy practitioners to bring actions for
enforcement of obligations under the Corporations'&' with $5 million more standing

available at T July 2007 for allocation. As with the GEERS Acti@eeditor Pilot program,

noted above, the aim of the fund is to overcomeaehectance of liquidators to take action due to
financial constraint$®> ASIC also offers practical assistance to liquidatarough its Liquidator
Assistance Prograni®

However, one of the AAF funding criteria is thatiaitial report®” must be lodged by a
liquidator®® The scheme therefore relies on the appointmeatigfiidator in the first place.
There is a cap, currently $7,500, on the amoufurading provided”® Funding is only available
for investigations where s 206F director banningcpedings may be appropriate, or where court
proceeding for serious misconduct pursuant to thg@ations Act may be warrant&f.It is

not available for actions for the recovery of asS€tMoreover, funding is only provided if the
initial report indicates sufficient evidence exigissupport the allegations matdéThis is surely

a ‘chicken and egg’ argument: access to the fupenlds on a liquidator of a company, which
by definition is assetless, being willing to makeestigations at their own expense to come up
with the evidence sufficient to support their apglion for funding. It was this very reluctance to
expose themselves to personal expense that thews&Fset up to overcome. Given these
constraints, it is not surprising that large ameuwftfunds remain unallocatétf

V SUGGESTIONS FORCHANGE

This Part considers what might be done to impraedikelihood of recovery of unpaid
employee entitlements. It examines reform of thistarg legislative provisions, suggestions
made by the 2009 Phoenix Report, calls for chalygeniployee representatives, and finally,
improvements to GEERS.

194 See above n 99.

1% 5ee N Coburn, ‘The Phoenix Re-examined’ (1998)8tralian Journal of Corporate La®21, 323; also
Morrison, above n 44, 234.

1% see Liquidator assistance: books, records & RAdVAjlable at:
http://www.asic.gov.au/asic/asic.nsf/byheadlinetliftator+assistance%3A+Books%2C+records+%26+RATA+?0p
enDocumentaccessed 5July, 2010.

197 Corporations Act 2001s 533.

198 Regulatory Guide 109: Assetless AdministrationdEUfunding Criteria and Guidelines, November, 2009,
RG109.19, available at http://www.asic.gov.au/l@siflib.nsf/LookupByFileName/RG109.pdf/$file/RG108f,
accessed 2bJuly, 2010.

199 1pid RG109.13

1191pid RG109.20

1 pid RG109.21

12 1pid RG109.22

113 As noted above, in 2006 $23 million was allocatedr four years to the fund. As at June, 2010, $8llion had
been spent. ASIC Insolvency Update, June 2010|adblaiat
http://www.asic.gov.au/asic/pdflib.nsf/LookupByRilame/ASIC%20Insolvency%20Update%20201006.pdf/¥ile/
SIC%20Insolvency%20Update%20201006, @tfcessed J0July, 2010.
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It is interesting to note that ‘traditional’ veilgscing cases, where there has been an avoidance of
legal obligations* have not been applied in the phoenix context. &estthis is accounted for

by the inherent uncertainty in the parameters ofprercing. Morrison suggests that ‘the
availability of a statutory remedy will be prefedr the course of establishing a cause of action
at common law**®> However, what is surprising is the fact that fexses have been brought

under the statutory duties provisions to recovst émployee entitlements, and that none are
brought under the provisions specifically introddite provide a remedy.

Even without legislative change, it appears thatimeould be done for the protection of
employee entitlements through other existing lakgsnoted, a directors’ duties provision
already prohibits directors or officers from ‘impely us[ing] their position to (a) gain an
advantage for themselves or someone else; orgb¥ecdetriment to the corporatidh®Civil
penalty consequences flow from breach. There isesal to prove insolvency at the time of the
transfer of assets, overcoming one of the obstaalbseth s596AB and s588FB. Importantly, for
the civil breach, there is no need to prove aminbd@: the use of position simply needs to be
improper. Given the existence of this law, it sedinas the issue is one of enforcement. Perhaps
the ready availability of GEERS has taken ASIC'su®away from employee entitlements and
onto more pressing matters. However, this simphpgteiates the reliance on taxpayer funds and
arguably lets errant directors to escape theiraesipilities. It is therefore relevant to consider
other alternatives.

As noted above in Part II, the call from the 20@dc&take Repott’ for reform of Part 5.8A was
not taken up by th€orporations Amendment (Insolvency) Act 268The Explanatory
Memorandum, while making reference to the legistas ‘initiatives to enhance protections for
employee entitlements in insolvency proceeding&did not deal with any of the complaints
levelled at the 2000 legislation. Instead it coricagrd on the more discrete issue of the priorities
of employees under DOCAs vis a vis their prioritesler a winding up. It spoke of the
augmentation of GEERS and the introduction of #eetess administration fund. Remarkably,
in CAMAC'’s examination of long tail liabiliti€s° following the James Hardie Special
Commission of Inquiry?* the Committee considered that s 596AB would beggpropriate
model for an anti-avoidance provision, should oaeedguired to deal with transfers of assets to
defeat the claims of tort creditor<.It therefore appears that the Federal Governmamthosen
to ignore a decade of criticism of this provision.

14 Gilford Motor Company v Hornf1933] Ch 935Creasey v Breachwood Motors L({t992) 10 ACLC 3,052.

15 see Morrison, above n 44, 234.

18 Corporations Act 200{Cth) s 182(1).

17 stocktake Report, above n 47, Recommendation 43.

18 5ee Government Response, above n 48, Recommandatio

119 Explanatory Memorandum to ti@orporations Amendment (Insolvency) Bill 2q@?h) at [3.5].

120 Corporations and Markets Advisory Committee, Rantnt of Australia ‘Long-tail Liabilities The Treaént of

Unascertained Future Personal Injury Claims’, Repday, 2008 (hereinafter CAMAC Long-tail LiabilitReport).

121D Jackson QQReport Of The Special Commission Of Inquiry Inte Medical Research And Compensation

Foundation (2004) available at http://www.dpc.nsw.gov.aulmations/publications/publication_list -
new#11330accessed 20July, 2010. This Inquiry dealt with the questidrttee underfunding of asbestos

liabilities by companies in the James Hardie graunul statements made by the board of directoraroé$ Hardie

Industries Ltd that a special fund set up to mees¢ asbestos liabilities was fully funded, wharfact, it was not.

122 CAMAC Long-tail Liability Report, [9.8].
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In terms of what might be done to correct the defficies of the legislation, the answer is almost
self-evident. The troublesome subjective test frile employees of their entitlements could be
substituted for an objective one, subject to defsnalong the lines of the insolvent trading
provision'?® A rebuttable presumption that assets were tramsfeo defeat creditor entitlements
could be insertetf* The presumption could apply where the directa@mafits to form
substantially the same business after the compamgdévency or where they have been
involved in repeated insolvencies.

The 2009 Phoenix Repdft made a number of recommendations with respeaitegtion of

tax remittances which could be applied to emplamélements. One such is a security deposit
to cover expected liabilities, and the failure toypde this could be punishable by
imprisonment-?® While imprisonment seems an extreme sanctiomaitilsl be recalled breach of
s596AB(1) is already punishable by up to ten yeamisonment?’ The security would not

need to be a cash payment, which might itself preede the company’s insolvency; rather it
could be in the form of a personal guarantee fradrector. Directors, particularly of small
companies, commonly give guarantees to banks dreat Enders who provide capital to the
company. It seems appropriate that those who pedwishman capital should have the capacity to
enjoy similar protection. The 2009 Phoenix Reptsbd suggested that the doctrine of inadequate
capitalisation be considered, which would requathér companies in a group to make
restitution to the subsidiary and creditors up@oinency if the subsidiary is found to have been
deliberately or knowingly undercapitaliseéd®However, the Report notes some difficulties with
this proposal; pleasingly, they identify the diffity in proving the relevant intention as one of

them?12°

The ACTU's Triennial Congress in 2009 gave it tippartunity to re-iterate its proposals for
change"®° Its commitments include an extension of GEERSoteec 100% of employees'’
financial entitlements, the ranking of entitlemealt®ve secured creditors in insolvency (the so-
called maximum priority proposal), ensuring relatednpanies can be treated as single entities
for the purpose of protecting entitlements (alsowmn as pooling), strengthening directors’
duties and reversing the onus of proof in thesgipians, and enhancing the policing powers of
ASIC.** In her opening speech, ACTU President Sharan Busteessed:

123 Corporations Act 200{Cth) s 588G(2)(b).

124 Symes suggests a more limited presumption ‘wherelieged offence happens within a group restractu
situation’: C Symes, ‘Will There Ever be a Prosamuunder Part 5.8A?’ (2002)I8solvency Law Bulletid7, 18.
125 Above n 10.

126 |bid [4.3.1].

127 The New Zealand phoenix company legislation, whiehGillard Government has promised to examirss al
has a penalty of 5 years imprisonment or a $200fi@@0~here a director of a failed company is ivea in
phoenix activity: Companies Act 1993 (NZ) s 386/Aefte are also existing criminal sanctions, inclgdin
imprisonment, for Australian directors who misuseit positions to gain a benefit for themselvesaurse detriment
to the company.

128 |hid [4.3.2].

129 pjd.

130 see ACTU Congress 2009, Future of Work Securitwofk Policy, available at
http://www.actu.org.au/Images/Dynamic/attachmeBis&Security%200f%20work%20policy%20-%20final.pdf
accessed 2bJuly 2010.

1311bid, 38, [7] (a), (b), (d), (e) and (g) respeetix
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If you were in Germany, the government works wité company and provides
compensation for income loss of 60-67 per cetiheflast month’s net wage for between
six months and two years; Denmark provides congiersfor income loss of 90% of
pre-unemployment wage for up to four years; anatis&orea provides a minimum of
90% of the base wage for between three and eighthm. ...

There are a number of models for payment and Weexamine them all. ... But let’s
also be clear. In the interim as we seek to setd@8o of entitliements we will not simply
accept GEERS as a get-out-of-jail free card fathical employers who fail to make
adequate provision — as they are required by l&ov the entitlements of their loyal
workforce. This is a crime, and employers canmoaliowed to get away with

One of the ACTU’s suggestions for change has ajrbaén dismissed by the government. In
2001, the Federal Government propdséthat employee entitlements be a maximum priority
and that they rank ahead of secured creditdi®espite strong support from the trade union
movement and others, criticisms of the proposakveaipressed to the Parliamentary Joint
Committee**®> Reasons included the uncertainty the proposaldvoave on the cost and
administration of secured lending, the complexityould cause during administrations and the
incentives for avoidan¢® by companies, such as the location of assetsércompany and the
employment of staff within another in a corporateup*’ As a result of these criticisms, the
2004 Stocktake Report concluded that the maximuarityr proposal not be adopted and that
the emphasis in any reform proposals be on pretreat@measures to minimise the risk of loss
and on ‘modifying current behaviour to ensure doesand managers of companies take greater
responsibility in meeting the cost of employeetétients in the event of business failuf&.’
This conclusion was supported by the governm&htet nothing substantial has been done to
implement this recommendation. This may be becaagwactical steps were suggested.

1325ee S Burrow: Unions: Delivering for all Workingigtralians, Speech delivered to ACTU Congress 2009,
Brisbane Convention Centre, 02 June, 2009, availabl
http://www.actu.org.au/Media/Speechesandopiniom&@tBurrowUnionsDeliveringforallWorkingAustraliansg
accessed 2bJuly, 2010.

1331t was announced by the Prime Minister at a pecesgerence on 14 September, 2001, and reiteratég in
Government’'s November 2001 election policy statematitled ‘Choice and Reward in a Changing Workpla
Stocktake report, above n 47, [10.29].

134 Any provision for employee entitlements necesgdigls up company capital, whether it is directiythe form of
money paid into a fund, or indirectly through ptagisecurity over a capital asset or granting a mari priority
over secured creditors to employee debts on insoludn the case of the latter, the security okierdsset prevents
the company from granting a first mortgage to aléegrsuch as a bank and is likely to deprive thepzomg of loan
funds or else make those funds, now more risky,rthech more expensive. On the issue of securityrmgans of
protecting employee entitlements, see J Riley,dBaning for Security’, above n 40.

135 Stocktake, above n 47, [10.33] — [10.51].

138 Ipid.

137 C Dwyer, ‘Employee entitlements in the contextigfiidation: Is the current legislative protectienough?’
(2004) 5Insolvency Law Bulletid, 5.

138 Stocktake, above n 47, [10.55] [emphasis added].

139 Government Response, above n 48, Recommendation 42
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Pooling, on the other hand, has to a limited extern adopted by the governmé&fitThe term
generally means that the assets and liabilitieofpanies within a corporate group are
aggregated, and creditors are paid from the compooh Intra-group claims are eliminated.
Pooling was introduced as part of the 2007 legisiamendment¥'* However, it is limited to
the situation where all the companies in a grogprasolvent, rather than the more beneficial
circumstance where the insolvent subsidiary canupaln the resources of a solvent parent or
related corporatioh*? The new pooling laws are likely to be a mixed sieg to employees in
recovering their lost entitlements. Since they siiare their statutory priority with the
employees of the other insolvent group companieslipg has the capacity to make some
employees worse off to benefit employees of otlenmganies within the group.

A national insurance scheme to protect employedements on the event of liquidation was
mooted in 1999 It was suggested that the scheme be funded friewyaon businesses
calculated in accordance with their wages bill,ikinto workers’ compensation, except where
businesses could prove that they had provided giotefor employee entitlements. The scheme
has the advantage of minimising the cost to thpager and providing an incentive to employers
to make adequate provision for employee entitlemdtidwever, the scheme as proposed in
Australia was not without its problems. Small besses would be exempt from the proposal,
with a separate government-funded safety net peavidr their employees. This would add a
further layer of administration and complexity fuoth businesses and employees affected by the
scheme, especially for those businesses close tentiployee limit of twenty. The scheme
assumed that the insurance industry would havedhacity to absorb whatever losses occurred
from business failures which may not be realistiany event, the proposal was opposed by
industry groups and was abandoned in favour oEtheloyee Entitlements Support Scheme
(EESS), the predecessor of GEERS.

However, the 2004 Stocktake Report revived theeisas it recommended that ‘the Government
explore the various measures proposed for safeigaedhployee entitlements such as insurance
schemes or trust funds giving particular attentmthe costs and benefits involved in the
schemes™* In its response, the government provided quali§iggport, expressing its
‘willing[ness] to examine and explore other measwich might enhance the operation of

140 ts introduction was supported by CAMARehabilitating Large and Complex Enterprises indfinial
Difficulties (2004) recommendations 40 and 41.

141 The passage of tH@orporations Amendment (Insolvency) Act 200th) included Division 8 into Part 5.6 of the
Corporations Act 200{Cth). See further J Dickfos, C Anderson and D Nsom, ‘The Insolvency Implications for
Corporate Groups in Australia — Recent Events aitilives’ (2007) 1@nternational Insolvency Revietd3.

142 This is known as a contribution order. It is peted by legislation in New Zealand and Ireland moit under the
newly introduced Australian laws.

143 Commonwealth of Australidhe Protection of Employee Entitlements in the EséEmployer Insolvengy
Ministerial Discussion Paper (1999). The Harmerd®eplso suggested a wage earner protection fuhBCA
General Insolvency Inquiry Report No 45 (1988)7&1]. See further Hammond, above n 40 at 88; &stional
Insurance Scheme to Protect Employee Entitlem@n&diminary Feasibility Study’, noted in S O’Nedlhd B
ShepherdCorporate Insolvencies and Workers’ Entitlemg302) Parliament of Australia Parliamentary Lilyra
available at_http://www.aph.gov.au/library/intgeldcon/insolvencies.htrfaccessed 21July, 2010) at 6.

144 Stocktake Report, above n 47, recommendation4487]. The recommendation, however, came with some
qualifications: that ‘the proposals for the estsiinihent of insurance schemes or trust funds argax chaparture
from the current system and would require a tholnogxamination and extensive consultation with itusefore
even preliminary models could be produced. The Citteenbelieves that the proposals are worthy ahfr
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[GEERS] or provide employees with similar levelpobdtection’ but with an awareness of the
previous investigations into this question and‘the need to maintain an environment in which
Australian enterprises remain competitive and #peaence of comparable international
systems:*® A national insurance scheme has the support oésarions, including the
Australian Manufacturing Workers Union (AMWU{°

Trust funds established by specific industries, leygrs or employee bodies such as trade
unions, funded by levies on employers, are anattiemative frequently contemplatéfiwhen
compulsory insurance is analysed. Such schemagdethe now abandoned ManuSafe fund,
established by the AMWU. Its successor, the Natfi&gmtitiement Security Trust (NEST), a
not-for profit body, now plays this rofé® Trust funds may result in overprovision of
entitlements. The main criticism of such funds, bweer, is that they withdraw working capital
from businesse¥'® As Whelan and Zwier comment, ‘[o]f course, thathis point of the
scheme®

Lastly, improvements to existing financial assiseechemes must be considered. Any increases
in entittements payable by GEERS will still be rbgttaxpayers, and therefore the broadening of
this scheme should be a last resort. Nonetheless) the Federal Government’s ongoing
commitment to the scheme and its possibly consemli@mertia in considering other alternatives
to secure employee entitlements, it is importametdew the scheme’s limitations. At a
minimum, the present requirement that a companyt brig liquidation rather than some other
form of external administration, discussed abotieud be abandoned. This unfairly
disadvantages employees. In addition, the cap qioy®e salary amourité and the limit§ on

the amounts of unpaid wages, payments in lieu ié@@and redundancy entitlemetiteneans

that some employees will not be fully compensatgthk scheme. These should be reviewed.
However, a more effective use of taxpayer fundghtcome from the loosening of the rules
governing access to the Assetless AdministratiardFlihis might encourage more liquidators

to apply for funding from the scheme, and consetiaiyhmore actions against directors in

attention but suggests that much ground work woeled to be done before any serious consideratiold t®
given to the proposals.’ Ibid [10.86].

145 Government Response, above n 48, recommendation 44

146 See AMWU ,Protect Our Futurepaper released December, 2008, available at:
http://www.amwu.org.au/content/upload/files/repemtitements-amwu_1208.pdiccessed 21July, 2010.
147”Many countries have such funds. See A Bronst&ime ‘Protection of Workers’ Claims in the Event o t
Insolvency of Their Employer: From Civil Law to SakSecurity’ (1987) 126nternational Labour Review15,
725.

148 See http://www.nest.net.au/index.htaccessed 21July 2010.

149 See further M Gronow, ‘Insolvent corporate groapd their employees: The case for further refo(@003) 21
Corporations & Securities Law JournaB8 at 193-194.

0\Whelan and Zwier, above n 65, 29.

51 Above n 72.

152 See

http://www.deewr.gov.au/WorkplaceRelations/ProgréingployeeEntitlements/ GEERS/Common/Pages/HowClai
mWillBeAssessed.aspaccessed 21July, 2010.

153 Research by the AMWU claims that ‘more than liian private sector workers are owed more than 16
weeks redundancy pay. ... These 1.6 million workeeseatitled to more than $62 billion in redundapeayments.
But at a maximum of 16 weeks GEERS only protec&&Billion. That leaves $37 billion dollars of
unprotected redundancy pay’. AMWBrotect Our Futureabove n 146
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relation to phoenix activity. The extension of #aleme to cover the recovery of assets for the
benefit of creditors should also be considered.

VI CONCLUSION

The dual initiatives of 2000 have had mixed succébs legislation to target phoenix activity
designed to deprive employees of their entitlemaptsears to have been a failure and the
release of the 2009 Phoenix Report indicates awsedeficiency in these laws. Such actions as
have been taken against directors have come unel@roader directors’ duties provisions. Even
so, relatively few of these have been undertaketlaere appears to be an unwillingness to
prosecute which needs to be addressed.

GEERS, on the other hand, has proved to be hugglylar, although whether this is success or
failure is a subjective judgment. Enormous amoohtaxpayer money has supported employees
who would otherwise have lost their accrued walgasie and redundancy entitlements. While
this is beneficial for those individuals, it hasistised a cost that should have been borne by
their employer companies. It is possible that thelability of GEERS has led to an
underprovision for employee entitlements by businasd an indifference on the part of
Government to address deficiencies in the leg@tatiesigned to deter avoidance behaviour.

However, shortcomings in GEERS itself has led taoues agencies such as unions, the Fair
Work Ombudsman and ASIC intervening on behalf opleryees:>* The requirement of

liquidation for access to GEERS is an inequitallelle for employees; having lost their jobs

and their accrued entitlements, they lack the perlsmeans to seek the appointment of a
liquidator. This is particularly the case where tloenpany has had its assets stripped by phoenix
activity and liquidators are reluctant to becomeined. The AAF is unlikely to assist here due
to its current strict limitations.

Desperation has therefore driven the Australian Weturing Workers Union on behalf of
employees of Forgecast Australia to seek a remadgnthe Fair Work Act, as noted in the
introduction above. This is a disappointing sitoatafter more than a decade of discussion of the
plight of employees of insolvent companies. Ituggested that some of the suggestions for
reform outlined in Part VV above be revisited. Amiaimum, the intention requirement for
s596AB should be amended and the liquidation requéint removed for access to GEERS.
There needs to be better enforcement of existiregtlirs’ duties provisions. Consideration
should also be given to requiring a personal guaeaof employee entitlements from directors
where the National Insolvent Trading Program idestia risk of corporate failure. The newly
introduced pooling provisions should be expandegoktonitting contribution orders against
solvent related companié¥.Finally, the Government should weigh up whethgriteentives to
encourage companies to set aside funds for emplay@éments in trust funds ex ante would
be a better use of their resources than a disimibvia GEERS ex post.

154 These were discussed in Part Ill above.
155 5ee CAMAC recommendations, above n 140.



